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GENERAL SERVICES ADMINISTRATION
Comments are invited on a proposed plan to expand small business participation in 10
industry categories pursuant to Title VII of the Business Opportunity Development
Reform Act of 1988 (see the 5/11/89 Fed. Reg., p. 20434). One of the objectives
of Title VII is to determine whether targeted goaling and management techniques
can expand Federal contract opportunities for small business in industry
categories where such opportunities historically have been low despite adequate
numbers of small business contractors in the economy.
The GSA said it has been
identified as a participant in the demonstration program and that it plans to
increase small business participation by using its 12 Business Service Centers,
which are located in major metropolitan cities.
The industry categories are as
follows:
ADP systems development and programming; software development/ADP
system analysis;
ADP services;
administrative support services;
contract
procurement and acquisition support services; office devices and accessories;
books and pamphlets; maintenance and repair of miscellaneous equipment; pest
control agents and disinfectant; and paper and paper board.

SECURITIES AND EXCHANGE COMMISSION
Management's discussion and analysis (MD&A), management reports, and timely review of
quarterly financial information were among the issues addressed by SEC Chairman
David S . Ruder in a speech before the National Association of Corporate
Treasurers in New York City on 5/11/89.
He said that the week of 5/15/89 the
Commission would consider whether to provide guidance on MD&A by issuing an
interpretative release.
He said the release "will address several general
topics and some specific matters."
Chairman Ruder then posed the following
questions as a means of anticipating some of the general topics that may be
covered:
1) What disclosure duty exists when a trend, demand, commitment, event
or uncertainty is both presently known to management and reasonably likely to
have material effects on the company's financial condition or results of
operations? 2) What should be contained in discussions of liquidity and capital
resources, both short and long term? 3) What detail is required in disclosure
regarding material year-to-year changes in line items? and 4) What material
changes regarding interim periods must be disclosed? The Chairman also said the
release may specifically address risks related to highly leveraged loans and
investments and preliminary merger negotiations.
Regarding management reports, Chairman Ruder said the SEC has received
approximately 190 comment letters on the SEC's 1988 proposal that would require a
management report on internal controls to be included in the annual report (see
the 7/25/88 Wash. Rpt.) The registrant's independent accountant would, pursuant
to its existing responsibilities under generally accepted auditing standards, be
required to read the disclosures included in management's report and consider
whether such information includes a material misstatement of fact.
If the
independent accountant concludes that such is the case, he is required to take
certain actions that would result in appropriate disclosure.
The Chairman said,
"A preliminary review of the comment letters indicates that a majority of
commentators
support
the
proposed
report
of
management's
responsibilities...Opposing commentators stated that the report should continue
to be voluntary, rather than required, and noted that the recently revised
auditor's report contains a statement that primary responsibility for the
preparation of financial statements resides with management.
Many of the
commentators expressed concerns, however, regarding those parts of the proposal
that would require management to assess the effectiveness of the registrant's
internal control system.
Some accountants expressed concerns regarding the
degree of comfort that investors may take from the auditor's association with the
management report." Chairman Ruder said the Commission's staff is reviewing the
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comments and will make a recommendation to the Commission "within the next few
months."
Regarding the timely review of quarterly
financial
information, the
Commissioner said that the concept release to solicit public comment on whether
rule proposals should be made to require, such review is "in the final stages of
preparation."
He added, "It is hoped that the concept release will provoke
comment on the questions whether arid how auditor involvement with interim
financial information might be expanded.
One suggestion would require all
registrants, not just larger companies, to include interim data in the audited
annual financial statements.
Another possibility is a requirement that interim
financial data be reviewed before being filed with the Commission.
A third
suggestion is that an independent accountant's report, issued upon completion of
the review, be required to be included in the Form 10-Q." Chairman Ruder noted
that the costs associated with timely reviews of interim financial information
"are of particular concern" and that comments will be requested on the costs and
benefits.

TREASURY, DEPARTMENT OF
A definition of "activity" for purposes of applying the limitations on passive
activity losses and passive activity credits was issued by the IRS in temporary
and proposed regulations (see the 5/12/89 Fed. Reg., pp. 20527-67 and pp.
20606-07).
The passive loss rules were enacted as part of the Tax Reform Act of
1986 and limit taxpayers' ability to deduct losses and credits from passive
activities. The regulations provide guidance about how taxpayers should identify
activities under the passive loss rules.
Generally, the IRS said, the
regulations treat each undertaking of a taxpayer as a separate activity.
An
undertaking generally consists of all the business operations the taxpayer owns
and conducts at the same location.
Because many taxpayers conduct all of their
business operations at a single location, either directly or through a single
passthrough entity, their operations generally will constitute one undertaking
and one activity.
Therefore, the IRS said, these taxpayers need not analyze
their business Operations any further under the regulations.
Special rules
apply, however, if an undertaking includes both rental and nonrental operations.
In such a case, the undertaking generally must be treated as two separate
undertakings unless one type of operation predominates over the other type.
Under certain circumstances, the regulations require taxpayers to aggregate
similar,
commonly controlled trade or business undertakings into larger
activities.
Generally, undertakings are similar if they are vertically
integrated or have predominant operations in the same "line of business," the IRS
said. (The Service said it is also issuing Revenue Procedure 89-38, which sets
out "lines of business." The "lines of business" listed in the revenue procedure
are derived from the Standard Industrial Classification codes set forth in the
Office of Management and Budget's Standard Industrial Classification Manual
(1987). Revenue Procedure 89-38 is scheduled to be published in Internal Revenue
Bulletin 1988-24, dated 6/12/89.)
Regarding professional service undertakings,
such as accounting and consulting, the IRS said such undertakings that are either
similar, related or controlled by the same interests must be treated as part of
the same activity. Professional service undertakings are similar if more than 20
percent (by value) of their operations are in the same field, and two
professional service undertakings are related if one of the undertakings derives
more than 20 percent of its gross income from persons who are customers of the
other undertaking.
The regulations are proposed to be effective for taxable
years beginning after 12/31/86.
Comments and requests for a public hearing must
be delivered or mailed by 8/31/89.
For further information after reading the
temporary and proposed regulations, contact Robert Stoddard or Michael J. Grace
at the IRS at 202/566-4751.
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TREASURY. DEPARTMENT OF
Employers now have until 10/1/89 to prove that their employee plans meet the
nondiscrimination requirements of section 89 of the Internal Revenue Code, as
well as to meet the section's notification requirements.
The additional
transitional relief is contained in IRS Notice 89-65 and follows a 5/1/89
announcement by Secretary of the Treasury Nicholas F. Brady (see the 5/8/89 Wash.
Rpt.).
The notice permits employers to use a partial testing year beginning on
10/1/89, eliminates certain restrictions on the availability of this delayed
partial testing year for health plans, and expands the availability of the
10/1/89 partial testing year from health plans to all statutory employee benefit
plans covered by section 89(a). Notice 89-65 is scheduled to appear in Internal
Revenue Bulletin 1989-24, dated 6/12/89.

Taxpayers are advised about how they can file an administrative appeal of an
erroneous filing by the IRS of a notice of Federal tax lien in temporary and
proposed regulations issued by the IRS (see the 5/8/89 Fed. Reg., pp. 19568-70
and pp. 19578-79).
The Technical and Miscellaneous Revenue Act of 1988 (TAMRA)
established the right to file such an appeal.
The regulations set forth the
situations in which persons may appeal the erroneous filing of a notice of
Federal tax lien, the office to which appeals may be made, and the information
and documents that must be submitted with an appeal.
Specifically, the
regulations provide that an appeal may be filed in the following situations: 1)
The tax liability that gave rise to the lien was satisfied in full prior to the
filing of notice; 2) The underlying liability was assessed in violation of the
deficiency procedures set forth in section 6213 of the Internal Revenue Code; 3)
The underlying liability was assessed in violation of Title 11, the Bankruptcy
Code; or 4) The statute of limitations for collection expired prior to the filing
of notice.
The IRS said that the legislative history of TAMRA indicates "that
the administrative appeal is intended to be used only for the purpose of
correcting publicly the erroneous filing of a notice of Federal tax lien, not to
challenge the underlying deficiency that led to the filing of a lien." Written
comments and requests for a public hearing must be delivered or mailed by
6/22/89.
For further information after reading the temporary and proposed
regulations, contact Kevin B. Connelly at the IRS at 202/535-9684.

Golden parachute payments are the subject of proposed regulations issued by the IRS
(see the 5/5/89 Fed. Reg., pp. 19390-409).
The IRS noted that changes to the
applicable tax law were made by the Tax Reform Act of 1984, the Tax Reform Act of
1986, and the Technical and Miscellaneous Revenue Act of 1988. The regulations
will provide guidance to taxpayers who must comply with section 280G of the
Internal Revenue Code, according to the Service.
Generally, the proposed
regulations would be effective for payments made under agreements entered into or
renewed after 6/14/84.
The regulations are also proposed to be effective for
certain payments under agreements entered into on or before 6/14/84 and amended
or supplemented in significant relevant respect after that date. The regulations
are presented in a question and answer format.
In addition to clarifying the
definition of "parachute payments," the regulations provide guidance about what
payments are exempt, which individuals are disqualified, when payments will be
treated as "contingent," when a change in ownership or control will be considered
to occur, whether a securities violation will be presumed, and criteria for
determining whether payments are reasonable compensation.
Written comments and
requests for a public hearing must be delivered or mailed by 7/5/89.
Comments
are specifically requested on: 1) How rules on mitigation of damages could be
administered; 2) How the present value of a payment to be made in the future
should be determined if such value depends on some uncertain future event or
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condition; 3) How the special rules of section 280G should interact with special
income deferral rules such as those contained in section 83; 4) Whether the rules
for identifying the disqualified individuals or a corporation could be
simplified; 5) How severance payments should be treated; and 6) Whether any of
the rules contained in the proposed regulations should be given only prospective
effect.
For further information after reading the preposed regulations, contact
Stuart G. Wessler at the IRS at 202/566-6016.

SPECIAL: HEARING SCHEDULED ON CORPORATE ALTERNATIVE MINIMUM TAX BY HOUSE WAYS AND MEANS
SUBCOMMITTEE
A bill to simplify the corporate alternative minimum tax introduced by Ways and Means
Committee Chairman Dan Rostenkowski (D-IL) will be the subject of a 6/8/89
hearing scheduled by the Ways and Means Subcommittee on Select Revenue Measures.
The hearing is scheduled to begin at 10:00 a.m. in Room B-318 of the Rayburn
House Office Building, Washington, D.C.
The Subcommittee said that because of
the scheduled change in the corporate alternative minimum tax at the end of this
year, when the preference for business untaxed reported profits (the "book"
preference) will be replaced by the preference for adjusted current earnings
("ACE"), it will examine ways in which the ACE preference may be simplified and
improved.
The issue will be examined with specific reference to H.R. 1761, the
measure introduced by Chairman Rostenkowski, which would repeal ACE as a separate
preference and integrate its component items into the regular minimum tax system,
the Subcommittee said.
Individuals interested in testifying must submit their
requests no later than 5/30/89 by telephone to Harriett Lawler or Diane Kirkland
at 202/225-1721.
The telephone request must be followed up with a written
request to Robert J. Leonard, Chief Counsel, Committee on Ways and Means, U.S.
House of Representatives, 1102 Longworth House Office Building, Washington, D.C.
20515. Written statements for the printed hearing record may be submitted until
the close of business on 6/23/89.
For further information, contact the
Subcommittee staff at 202/225-1721.

SPECIAL:

AICPA TESTIFIES AT SENATE FINANCE COMMITTEE HEARING IN SUPPORT OF LEGISLATION
TO MODIFY SECTION 89

Modification of section 89 of the Internal Revenue Code concerning health benefits
provided by employers was strongly urged by Deborah Walker, chairman of the AICPA
Tax Division's Section 89 Task Force, at a 5/9/89 hearing before the Senate
Finance Committee. Ms. Walker urged the Committee to consider a design-based
approach to new legislation to modify section 89.
She said such legislation
should focus on plan availability rather than plan coverage.
"We believe this
approach can be both simple and effective as it would eliminate the need for
sworn statements, separate testing of family coverage, and, in some situations,
valuation of benefits," Ms. Walker stated.
The design-based approach dictates
that a high percentage of workers be eligible for the plan.
Specifically, the
AICPA suggested that part-time employees should be eligible if they worked at
least 25 hours a week; that leased employees be excluded from the eligibility
test until the definition of a leased employee becomes clearer; and that an
employer should be allowed to test separately certain employees receiving
benefits who otherwise would be excludable.
The definition of "highly
compensated employee" needs simplification, in order to ease the burden on small
employers with only a health plan to test, Ms. Walker testified. She recommended
that highly compensated and non-highly compensated employees should be defined on
the basis of Form W-2 wages before imputation of income. Those earning more than
$54,480 (wages adjusted for cost of living increases) would be termed highly
compensated.
She also said that the AICPA strongly believes legislation should
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include a tes to determine which employees can truly afford to participate in a
health coverage plan.
The AICPA recommended that the employee's maximum
contribution be 40 percent of the employer's health care costs, but not more than
5 percent of the individual's wages.
In a related area, the AICPA recommended
that separate qualification and testing rules should apply for different types of
plans and that cafeteria plans and group term life insurance plans should not be
included in a design-based test for health coverage.
Finally, Ms. Walker urged
that a de minimis number of individuals with no service nexus with the employer
should be allowed to participate in a plan without violating the exclusive
benefit rule, a provision that would increase overall health insurance coverage.
In conclusion, Ms. Walker said, "The cost of compliance is the AICPA's most
significant concern and we believe a discrimination test, which focuses on plan
availability, will eliminate these concerns."

SPECIAL:

HOUSE GOVERNMENT OPERATIONS SUBCOMMITTEE SCHEDULES HEARING REGARDING INDEPENDENT
CONTRACTORS

Tax revenue losses involving independent contractors and problems with IRS efforts to
assure proper income reporting on, and classification of, independent contractors
is the subject of a 5/16/89 hearing by the Commerce, Consumer, and Monetary
Affairs Subcommittee of the House Government Operations Committee. The hearing
is scheduled to begin at 9:30 a.m. in Room 2247 of the Rayburn House Office
Building, Washington, D.C. The hearing will focus on the following three issues,
according to Subcommittee Chairman Doug Barnard (D-GA): 1) The failure of many
state and local governments to comply with IRS income reporting requirements for
payments made to independent contractors; 2) Inadequate IRS efforts to identify
private businesses that do not fully report payments to independent contractors;
and 3) The need for IRS to improve its methods of identifying businesses that
misclassify "employees" as "independent contractors."
The hearings will also
address methods that will allow IRS to objectively and accurately identify
businesses that misclassify workers as independent contractors.
Witnesses will
include representatives from the IRS, General Accounting Office, and the National
Association of State Auditors, Comptrollers and Treasurers.
For further
information about the hearing, contact the Subcommittee staff at 202/225-4407.

For further information contact Shirley Twillman at 202/737-6600.
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